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1.1 Background

This preliminary report has been prepared at the request of Jamon Foster to assess the
potential impact of a proposed small-scale quarry located at 465 Shallow Bay Rd, Shallow Bay
NSW, 2428.

This report will demonstrate due diligence by:

1. identifying whether or not Aboriginal objects are, or are likely to be, present in the area;

2. determining whether or not the proposed activities are likely to harm Aboriginal objects (if present);
and

3. determining whether an Aboriginal Heritage Impact Permit (AHIP) application is required.

1.2 Legislative Context

The National Parks and Wildlife Act 1974, administered by the NSW Departments of Planning and
Environment, is the primary legislation protecting some aspects of Aboriginal cultural heritage in NSW.
Section 86 of that Act deals with harming and desecrating Aboriginal Objects.

'‘Aboriginal object means any deposit, object or material evidence (not being a handicraft made for
sale) relating to the Aboriginal habitation of the area that comprises New South Wales, being
habitation before or concurrent with (or both) the occupation of that area by persons of non-
Aboriginal extraction and includes Aboriginal remains.’

Under Section 86 of the NPW Act, it is an offence to 'harm' an Aboriginal object. 'Harm' means any act
or omission that:

1. destroys, defaces, damages or desecrates the object
2. moves the object from the land on which it had been situated or
3. causes or permits the object to be harmed.

The NPW Act provides several defences to prosecution for an offence. Where a person either knows
or does not know they are harming an Aboriginal object, a person has a defence under Section 87
where:

e the harm or desecration concerned was authorised by an Aboriginal heritage impact permit,
and the conditions to which that Aboriginal heritage impact permit was subject were not
contravened

e due diligence was undertaken, and it was reasonably determined that no Aboriginal object
would be harmed

e was work on land that has been disturbed for maintenance of existing roads, fire and other
trails and tracks, maintenance of existing utilities and other similar services

e the land is disturbed if it has been the subject of human activity that has changed its surface,
being changes that remain clear and observable.

Harm does not include something that is trivial or negligible.
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The regulations under the Act set out a generic Due Diligence Code of Practice for the Protection of
Aboriginal Objects in New South Wales for initial assessment, as well as a Code of Practice for
Archaeological Investigation of Aboriginal Objects in New South Wales to assess the significance and
extent of archaeological evidence (in order to apply for an AHIP), identified as a result of a Due
Diligence Assessment.

In NSW to undertake any activity, due diligence must be undertaken with respect to that activity, to
ensure it does not harm an Aboriginal object or Place.

Heritage NSW (Department of Premier and Cabinet) sets out a stepped process for assessing
Aboriginal heritage within a land-use planning context and whether an activity is likely to cause harm
to an Aboriginal Object or Place. The following is the process as outlined by Heritage NSW.

Check if the Integrated Development Application (IDA) process is appropriate for your
proposal

Integrated Development is an efficient way for Heritage NSW and a local council to
assess proposals at the same time.

An Integrated Development Application (IDA) relates to activities or works that require
both development consent and one or more other approvals. So, if you lodge a
Development Application (DA) with a local council for development that will harm
known Aboriginal objects or an Aboriginal Place, that application will become an
Integrated Development Application (IDA).

Will your activity cause harm?

If the proposed activity will harm an Aboriginal object or declared Place you will need
to apply and be granted an Aboriginal Heritage Impact Permit before the activity can
take place.

An Aboriginal Heritage Impact Permit (AHIP) is the legal instrument issued by Heritage
NSW under Part 6 of the National Parks and Wildlife Act 1974. Section 90 relates
specifically to AHIPs. You must apply and be granted an Aboriginal Heritage Impact
Permit before the activity can take place. An AHIP can be issued, transferred, varied,
surrendered, revoked or suspended.

Consultation with Aboriginal People

It is a fundamental right of Aboriginal people to determine the cultural significance of
their heritage. It is a mandated requirement for AHIP applicants to consult with
Aboriginal people who hold cultural knowledge that will help to determine the cultural
significance of Aboriginal objects and/or places in a proposed project area. The
Aboriginal community does not have a legal role in preliminary archaeological work.
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However, it is probably prudent that the Local Aboriginal land Councils and/or
Traditional owners are engaged from the outset. The Aboriginal Cultural Heritage
Consultation Requirements for Proponents outlines how to consult with Aboriginal
people.

These requirements:
e Applytoallactivities throughout NSW that have the potential to harm Aboriginal objects
or places and that require an AHIP

Due Diligence

The Due Diligence Code of Practice for the Protection of Aboriginal Objects in NSW (Due Diligence Code
of Practice) can be used by individuals or organisations who intend to undertake activities that could
harm Aboriginal objects.

Due diligence is not mandatory and is not required in all circumstances.

The Due Diligence Code of Practice provides guidance on a process you can follow to determine
whether:

e Aboriginal objects are present in an area,

e Aboriginal objects will be harmed by an activity,
e further investigation is warranted,

e the activity requires an AHIP application.

If Aboriginal objects are present in the area of a proposed activity, an Aboriginal cultural heritage
assessment of the area must be conducted.

Following the Due Diligence Code of Practice can provide a legal defence against prosecution for
harming Aboriginal objects if, after following due diligence, it was determined Aboriginal objects were
unlikely to be present.

Due diligence cannot be used in some circumstances, for example:
e in declared Aboriginal Places

e to support planning proposals and major projects.

In these instances, and if Aboriginal objects are present in the area of a proposed activity, an Aboriginal
Cultural Heritage Assessment must be conducted.

Whilst the above requirements are noted, the council only requires a preliminary assessment at this
stage.

Investigate and Assess

The investigation and assessment of Aboriginal cultural heritage is undertaken to:
e identify whether Aboriginal cultural values and objects are present
e assess the nature and extent of Aboriginal cultural values and objects.

e assess the harm a proposed activity may cause to Aboriginal objects and declared
Aboriginal Places.
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This process provides a way to clearly identify the harm that your activities will cause, and what is
avoidable and what is not.

Aboriginal Cultural Heritage Assessment Report

The Guide to Investigating, Assessing and Reporting on Aboriginal Cultural Heritage in NSW describes
the process to follow and the requirements for Aboriginal cultural heritage assessment reports.

The report should include:

e the results of your investigation and assessment

e recommended actions to be taken before, during and after an activity to manage and
protect any Aboriginal objects and declared Aboriginal Places that have been identified.

e supporting information for an AHIP application where the harm cannot be avoided.

The regulated code links to other planning processes under the EP&A Act and the applicable section
in the code referring to the EP&A Act is as follows:

4.1 Development under Part 4 EP&A Act and activities under Part 5 EP&A Act

Consideration of the potential impacts of development on Aboriginal heritage is a key part
of the environmental impact assessment process under the Environmental Planning and
Assessment Act 1979 (EP&A Act). The standards in this code can be used or adapted by
proponents to inform the initial assessment of the environmental impacts of an activity on
Aboriginal heritage. An environmental impact assessment that meets all of the
requirements of this code will satisfy the due diligence test. Alternatively, you could adapt
the requirements of this code, provided it still meets the ordinary meaning of exercising
due diligence (see section 7.7).

If it is found through this initial assessment process that Aboriginal objects will or are likely
to be harmed, then further investigation and impact assessment will be required to
prepare information about the types of objects and the nature of the harm. This is further
explained in step 5 in section 8. If you are going to harm a known Aboriginal object, you
will need to apply for an AHIP. In this situation, the need to obtain the AHIP is in addition
to any approval under the EP&A Act (unless the project is subject to Part 3A EP&A Act).

Whilst Due Diligence is a legislated defence if one harms an Aboriginal object, an assessment under
the generic Due Diligence code does not meet the requirements for assessment under the EP&A Act
for planning proposals. A fuller assessment is required that assesses and considers Aboriginal cultural
heritage values. However, such an archaeological and cultural heritage assessment is part of the
legislated Due Diligence process.

Rather than only attempting to identify individual sites across the study area, the assessment also
takes a landscaped approach to determining any potential Aboriginal archaeological evidence. This
will require the identification of the range of landscape units likely to contain Aboriginal archaeological
evidence. This will ensure that the landscape context is assessed for significance. The landscape
approach and previous archaeological work in the area will determine a predictive model of the
Aboriginal occupation of the study area.
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2.1 Assessment Personnel

Principal Archaeologist Tim Roberts JP (Grad. Dip. Archaeology & Heritage Management, Grad. Dip.
Management, BA [Business/Geography], B Education) undertook the research, assessment and
report. Tim gained valuable experience working at Myall Coast Archaeology under the mentorship of
Len Roberts for three years. Following this, he took over the family business in 2022 and rebranded it
as East Coast Heritage and Archaeology. Tim is trained in the latest human skeletal identification and
recovery and stone tool identification techniques through Flinders University.

Tim has a wealth of experience across a broad range of industries. Having owned & managed a range
of successful businesses, projects and developments, Tim has 15 years of management and leadership
experience in both the private and public sectors, including local government, not-for-profit
organisations and community groups. He has completed archaeological projects for various planning
and surveying companies, Local Governments and large organisations. He has cultivated strong
connections with Local Aboriginal Land Councils and Traditional Owners. Tim is well known for his
negotiation and project management skills and has completed many Due Diligence assessments,
archaeological and cultural heritage investigations and assessments. Tim is a member of the Karuah
Aboriginal Land Council, and the business is a member of the NSW Indigenous Chamber of Commerce.

2.2 Aboriginal Community Consultation
According to the Due Diligence Code of Practice (2010), consulting with the Aboriginal community is
not a formal requirement of the due diligence process. However, proponents may choose to engage
in such consultation, as it can help inform their decision-making. In the case of this project, as the
study area can be classified as being disturbed and there are no known Aboriginal objects with in a
1km radius of the study area, the Forster Local Aboriginal Land Council was not contacted.
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3.1 Description of Land and Activity
The property is located within Forster Country and Midcoast Council. The landscape in the northern

third of the 192.68 ha lot property has been modified and disturbed for farming and residential
purposes. The southern two-thirds of the property are covered in thick vegetation with maintained
fire trails. The proposed small-scale quarry is located within the northern third of the property. The
property also contains a hill of approximately 65m in elevation towards the centre of the property.

A site locality is shown in Figure 1, and an aerial image of the subject property is shown in Figure 2.
Figure 2a outlines the proposed quarry within the property (Study Area), and Figure 2b shows a close-

up picture of the proposed study area.
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Figure 1:

Image of site locality (Source: NearMap 2025)
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Figure 2a: Aerial image of the study area and proposed quarry 2024 (Source: NearMaps 2025).
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Figure 2b: A close-up Aerial image of the study area and proposed quarry 2025 (Source: Quarry Plans NSW 2025).
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3.2 Is the Land defined as “Disturbed Land” or an exempt or complying development?

The proposed study area can be described as being disturbed. Figure 3 shows an aerial image of a
photo taken in 1963. This photo illustrates the whole property covered in vegetation. proposed route,
which runs through land that has been modified for agricultural purposes. Figure 4 shows an aerial
image from 1991 depicting scattered vegetation and altered landscape, in the northern third and
along the western boundary. Figure 2a above shows an image from 2024 and the study area within
the maintained and altered landscape. Therefore, the study area meets the definition of disturbed
land under the NPW Act in that the changes are clear and observable.

Figure 3: 1963 Aerial image (Source: NSW Historical Image viewer, 2025)
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Subject Property

Figure 4: 1998 Aerial image (Source: NSW Historical Image Viewer, 2025)

3.3 Is the activity exempt?
No

3.4 Will the activity involve harm that is trivial or negligible?
No

3.5 Is the activity in an Aboriginal Place or are you already aware of Aboriginal objects on the land?
No

3.6 Is the activity a low-impact activity for which there is a defence in the regulation?
No

3.7 Will the activity disturb the ground surface?
Yes, the proposed development will involve excavation of the earth surface.

3.8 Does the Aboriginal Heritage Information Management System suggest potential?
No. According to AHIMS, there are 0 Aboriginal Objects within the Subject property or within a 1000m.
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3.9 Is there archaeological potential because the proposal is:

within 200m of waters;

No. The Wallingat River is approximately 2km to the west and Cooolongolook River is
approximately 1.5km to the north.

located within a sand dune;

No

located on a ridge top, ridgeline, or headland;

No

located within 200m below or above a cliff face;

No

within 20m of or in a cave, rock shelter, or a cave mouth;
No

3.10 Can harm be avoided to the object or disturbance of the landscape feature?

n/a

3.11 Is Desktop assessment and visual inspection required?
No, The proposed study area is disturbed and does not contain any Aboriginal objects. However, if
development were to occur further to the south, on top of the hill, visual inspection may be required.

3.12 Are Further investigations and impact assessment required?

No
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4.1 Methodology
The analysis and assessment of the study area’s archaeological potential and the impact of the
proposal required the completion of the following;

e Research
This involved reviewing primary and secondary sources, including written materials, maps,
plans, the AHIMS database, and other reports.

e Predictive modelling;
This involved analysing the research to produce a model of possible archaeological
deposits within the study area. To conduct the analysis of the research material effectively
and consistently the following aspects were examined:

Geological Features
Past land use

1. Aboriginal heritage values
2. Archaeological record

3. Previous Studies

4. Landscape

5. Soils

6.

7.

4.2 Aboriginal Heritage Values

Aboriginal heritage is dynamic. It encompasses both tangible and intangible expressions of culture
that connect generations of Aboriginal people across time. For Aboriginal people, relationships with
country, people, beliefs, knowledge, law, language, symbols, ways of living, sea, land and objects all
arise from their spiritual and cultural practices and associations (Ask First. Australian Heritage
Commission 2002).

Aboriginal heritage encompasses landscapes and places that are significant to Aboriginal people as
part of their customary laws, developing traditions, history, and current practices. Aboriginal heritage
landscapes, areas, and places have associated heritage values, which include spirituality, law,
knowledge, practices, traditional resources or other beliefs and attachments. Aboriginal people have
occupied the NSW landscape for at least 50,000 years. The evidence and important cultural meanings
relating to this occupation are present throughout the landscape, as well as in documents and the
memories, stories and associations of Aboriginal people. Therefore, any activity that impacts the
landscape may impact Aboriginal heritage. Through investigating the social structures, location,
environmental impact, and resource availability we gain a greater and comprehensive understanding
of Aboriginal heritage values.
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SOCIAL

The survival of prehistoric people stranded on islands has been studied by Jones who has concluded
that “in hunter-gatherer conditions, the limiting viable population may be somewhere in the range of
four hundred to six hundred depending on local circumstances and the vagaries of chance.”

This estimated minimum viable population of about five hundred was also the average size of a so-
called tribe in Australia. The term tribe, which was adopted from 19th century Europe, has often been
used to describe the organisation of Aboriginal society in Australia. Several anthropologists feel that
‘tribe’ does not accurately reflect the interaction and make-up of Aboriginal Australia, preferring the
term 'band' to be the most appropriate term to describe the basic social and economic unit of
Aboriginal society. It is described as a small-scale population, comprising between 2 to 6 extended
family units, who together occupied and exploited a specific area.

The band was by no means a social or cultural isolation but, rather, interact with other bands in a
variety of ways. Typically, these interactions involved visits, marriage, ceremonies and trade. As a
result of these interactions, clusters of bands were formed; wherein there was a sense of collective
identity, often expressed in terms of common and distinctive language.

LOCATION

In recent times the territories of Aboriginal tribes generally encompassed the drainage basin of one
river and stretched from the shoreline up to the top of an escarpment, another River or a prominent
landform feature. There is no way of knowing how far back in time this territorial organisation goes,
but it may well be quite ancient.

The evidence suggests a comparatively small early population, spread thinly around the Continent and
concentrated in the places where food was most abundant: the coast and large inland lakes and rivers.
Thousands of Aboriginal middens have been found on the south-eastern coast of Australia. The least
inhabited parts of mainland Australia were the snowy mountains and the desert centre of the
Continent. According to Flood (p.219), “We now know that people were camping at least occasionally
on the fringes of the snowy mountains, in the treeless country at 730 metres above sea level and in
the region north of Uluru, at Puritjarra, around 30 thousand years ago.”

The bands developed into regional groupings or cultural areas of interacting Aboriginal societies
possessing broadly similar languages, social organisation and customs, material culture and art styles,
ways of life and environment. According to the work by Peterson (1986), there is a general correlation
between culture areas and major drainage basins, which has been explained because a drainage basin
is unified by its river system and bounded by its catchment. Water supply determines plant cover and
therefore the availability of food and consequently, Aboriginal population density.

On the coast, according to Flood (p.219), “The most favoured campsite was a foredune close to a rock
platform on the north side of a headland. Such a site, offered easy access to shellfish, a landing place
for canoes, proximity to drinking water, shelter from prevailing winds, and soft sand for a bed.” Inland,
the camps would have been near reliable watercourses and protected from prevailing winds. If hills
were nearby, they may have had winter camps in rock shelters or caves. JW Fawcett (1898, p.152),
stated of the Wonnaruah "In choosing their site [camp] proximity to freshwater was one essential,
some food supplies a second, whilst a vantage ground in case of attack from an enemy was a third”.
Pearson (1981) made similar observations of the Wiradjuri (Western Plains, NSW) for suitable
campsite location: accessibility to water; level ground with good drainage; elevation above cold
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air currents and lingering frost-prone valley systems often with good views of the river flats and
watercourses; sheltered from cold winter winds and with adequate summer cooling breezes; and,
adequate fuel supplies.

Aboriginal people were able to exploit and survive in a wide range of environments where European
agriculture failed. They tended to congregate in bands of about 500 consisting of family groupings,
generally limiting themselves to a river, lake or bay drainage basin, living off the abundant food supply
that was easily available. Each family grouping would be about 8 miles (12-15km) apart (Bennett,
1926). They were not nomadic in the clinical sense; however, they did move from campsite to
campsite on a rotational basis, mainly for reasons of hygiene (Bennett, 1926). Extensive use was made
of fire as a hunting tool, modifying the Australian vegetation. There was regular contact with other
bands for social and economic purposes. Many of the paths followed would be along watercourses
or from one water source to another.

According to Horton (1994), the Band that would be of interest to this survey would be the family
groupings of the Worimi. They probably had various base camps along the Wallingat and Coolongolook
Rivers on high ground overlooking the Rivers. The camps would have been near reliable watercourses.
The Aboriginal people would not only have used the river as an abundant food source, but the nearby
wetlands, and the hills would also have been used for communication and ceremonial or mythological
purposes. The Worimi had extensive relationships with one another and the Awabakal, Wonnarua
and Biripi.

Irrespective of the clan relationship, the Aborigines around the Hunter River area were numerous and
healthy, as they had an abundant food supply. The earliest inhabitants were hunters and gatherers
living off the abundant wildlife. “The Aboriginal population was controlled by the food resources
available, which in turn was related to water resources." (Flood 1995, p265)
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Figure 5 Horton's Map of Aboriginal Territorial Organisation
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ENVIRONMENTAL IMPACT

Several researchers have demonstrated that the Australian Aboriginal people have had a significant
impact on the vegetation through the use of fire. There were many reasons for the extensive burning.
It was used for signalling and to make travel easier by clearing undergrowth along the corridor.
Aboriginal tracks were open by regular firing in the early timbered ranges. Throughout the Continent,
burning was used as an aid to hunting; animals could be speared as they broke to escape the flames.

Other uses of fire were for longer-term hunting strategies. After firing, the Bush would regenerate;
new grass would spring up, attracting kangaroos and other animals on which the hunters could prey.
Likewise, fire encouraged the regrowth of eucalyptus trees and the roots of edible plants. The ashes
acted like manure, and sweet, new green shoots would spring up after the first hard rain following the
burn.

The term ‘fire-stick farming’ has been applied to this aspect of hunting.

There is an assumption that before European settlement, the land was heavily forested. However,
according to early settler accounts and the Aboriginal oral history, this was not so. Walsh, (p26), cites
extracts from the accounts of early explorers,

"The extracts from letters, diaries and journals of early European settlers, explorers and
government officials describe a parklike landscape of grasslands and grassed open forest
lands with very few areas of thick forest. The cessation of regular burning following
European settlement allowed the growth of a thick forest of young trees that, together with
an increasing understorey, choked out the grasses."

These grasslands provided perfect pastures for sheep, but when Aborigines were no longer present to
maintain them with a regular fire regime, sour grass and scrub took over, gradually obliterating the
open land, with considerable loss to the non-fire stick farmers.

Such regular, light burning was the pattern all over Australia at the time of first European contact. The
fires were of low intensity, which meant that they consumed the litter of leaves and branches on the
forest floors but did not burn down the trees.

Aborigines never put out their fires. Campfires were left burning, as were signal fires, including those
lit in a sequence to indicate the direction of travel of humans or game.

Gould (1980), "never encountered an occasion when a fire invaded an area that was already producing
wild food crops". It seems that as well as increasing their future food supply; the Aboriginals also
protected their present food resources. As Flood (1995) put it, “Fire is the most versatile and important
tool of hunter-gatherers. It is used for warmth, light, cooking, hunting, signalling, track making, and,
whether intentionally or not, had the effect of improving the food supplies of prehistoric Australia.”

RESOURCES

The food resources available controlled the Aboriginal population, which in turn were related to water
resources: the areas with the highest rainfall were generally the richest in food. The number of mouths
that could be fed was regulated by the food available at the leanest time of year.

-17 -
Preliminary Aboriginal and Cultural Heritage Assessment
465 Shallow Bay Rd, Shallow Bay 2428
09/04/2025



When food was difficult to obtain, the food quest simply required more time and effort rather than
new strategies. Thus, when times were hard, people could simply move more often and further afield.

The typical Australian Band's economy is flexible with a wide variety of foods being sought and
advantages being taken of seasonal abundance or chance events, such as the stranding of a whale.
Aboriginal Australia was not vulnerable to famine through the failure of one crop.

The simplicity and self-sufficiency of Aboriginal society were observed by Captain Cook in 1770 and
cited in Beaglehole (1955).

"From what | have said of the natives of New Holland they may appear to some to be
the most wretched people on earth, but in reality, they are far happier than we
Europeans. They live in a tranquillity which is not disturbed by the inequality of condition:
the air and sea of their own accord furnish them with all things necessary for life, they
covet not magnificent houses, household stuff etc., they lie in a warm and fine climate
and enjoy a very wholesome air, so that they have very little need of clothing and this
may seem to be fully sensible of, for many to whom we gave cloth etc. to, left it carelessly
upon the sea beach and in the Woods as a thing they had no matter of use for. In short,
they seemed to set no value upon anything we gave them, nor would they ever part with
anything of their own for any one article we could offer them; this in my opinion argues
that they think themselves provided with all the necessaries of life and that they have no
superfluities."

4.3 Archaeological Record

No Aboriginal objects are recorded within the property or within a 1,000-metre radius, according to
the Aboriginal Heritage Information Management System (AHIMS). H